Gen. 23 23

TESTAMENTARY LAW

ORPHANS' COURT — EXTENT OF SUPERVISORY POWER OF
COURT OVER THE REGISTER OF WILLS

May 13, 2013

The Honorable Nancy C. Phelps
The Honorable Judith L. Duckett
Orphans’ Court for Anne Arundel County

You have asked us what authority an orphans’ doastover
the register of wills, whose duties include servaggthe clerk of
court for the orphans’ court. You have asked uddscribe that
authority with regard to the register’s conductlesclerk of court
and vyith regard to personnel decisions within tlegister's
office.

This is not the first time this Office has beenesko opine
about the relationship between the orphans’ coarid the
registers. In 490pinions of the Attorney Gener&R0 (1964),
Attorney General Thomas B. Finan answered whatagp® be
at least one of the questions you pose here: ‘{iat extent is a
Register of Wills subject to control and directioy the Orphans’
Court of the county which he serves, with regardh® duties
incident to his position as Clerk of the Orphansu@?” We
reiterate the general conclusions reached in thigeeapinion,
namely, that the orphans’ court’s authority ovee tiegister of
wills is analogous to the authority of a court afviover the clerk
of court who assists it in administering its dockéccordingly,
the orphans’ courts, like circuit courts, have thewer to
effectuate their jurisdiction, enforce their ordeend punish
contempts. Theoretically, and in extraordinargwmstances, the
orphans’ court’'s power of contempt may be exerciasdto a
register, but only with respect to the register&sfprmance of
clerical duties in connection with the administvatiof estates

! In accordance with our established policy, we fored your
request for an opinion to Chief Judge Bell for hEview and
concurrence. On January 8, 2013, David R. Durfee Ekecutive
Director of Legal Affairs for the Administrative @fe of the Courts,
conveyed Chief Judge Bell’'s concurrence in youmuest, revised to
ask more broadly “what sort of authority an OrphaBeurt has to
make sure that its orders and decisions are fotlolmethe Register of
Wills.”
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before the court. The orphans’ court has no molaeé decision to
appoint, retain, discipline, or terminate personmathin the
register’s office.

I
Background

The orphans’ courts and the registers of wills e two
constitutionally-created offices that administee ttestamentary
system in Maryland. Both offices are elective hblo¢ within the
Judicial Branch, and both have a long and richiticadof public
service reaching back to the early years of theuBlep The
guestions you ask, however, require us to focutherifferences
between the two offices and the extent to which ahghans’
courts have authority over the registers.

Orphans’ Courts

The orphans’ courts serve as the probate courtsnvtach
Maryland county and the City of Baltimore. ExceptHarford
County and Montgomery County, where the circuitrcgudges
sit as an orphans’ court, Art. 1V, 88 20, 40, eacphans’ court
consists of three judges who are elected, Art.8\40(a), serve
four-year terms, Art. XVII, 8§ 3, and, in most jutistions, are not
required to be members of the bar. Art. IV, 8 3{¢); Kadan v.
Board of Sup. of Election273 Md. 406, 424 (1974). The time
during which the orphans’ courts transact businesses by
jurisdiction; some courts meet essentially full éjrMd. Code
Ann., Estates and Trusts (“*ET”) 8 2-106(b) (BaltnmoCity),
others must meet a certain number of days each,wgeeke.g,
ET 8§ 2-106(d) (Prince George's County, three daid), 8§ 2-
106(h) (Anne Arundel County, two days), and stihers must, at
a minimum, meet “on the second Tuesday” of the euanbered
months. ET 8§ 2-106(a). The judges’ salaries aré py the local
jurisdiction in which they serve. Art. IV, 8§ 40(e)

The orphans’ courts derive their authority fromiélg 1V,
8§ 40 of the Maryland Constitution, subject to “swtfanges as the
Legislature may prescribe.” Art. 1V, § 4®avings Bank v.
Weeks 110 Md. 78, 92 (1909) (stating that, under AdidV,
8 40, the Legislature may “make changes in the pewath
which the Orphans’ Courts were clothed at the tiofethe
adoption of the Constitution, but also confer addiél powers
upon such tribunals or . . . take from them powengch at such
time they possessed”). As current law prescribes,
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The [orphans’] court may conduct judicial
probate, direct the conduct of a personal
representative, and pass orders which may be
required in the course of the administration
of an estate of a decedent. It may summon
witnesses. The court may not, under pretext
of incidental power or constructive authority,
exercise any jurisdiction not expressly
conferred.

ET 8§ 2-101(a). As reflected in their statutory rgjea the orphans’
courts “are not courts of general jurisdiction;tba contrary, they
are courts of special and limited jurisdiction only. .” Crandall
v. Crandall 218 Md. 598, 600 (1950).

Within its limited jurisdiction, however, the orpi& court
has “extensive powers” to determine issues rela@dthe
administration of estates.Jones v. Jones4l Md. 354, 361
(1875); see alsoKaouris v. Kaouris 324 Md. 687, 709 (1991).
The orphans’ court conducts judicial probate of #él wnder
certain statutorily-defined circumstances: at thquest of an
interested person; at the request of a creditomvthere has been
no administrative probate; when the court or thegister
determines that the petition for administrative faie is
“materially incomplete or incorrect in any respeait when the
will is torn, damaged, or lost. ET § 5-402. Thplans’ court
may “direct the conduct of a personal represergatand pass
orders which may be required in the course of thmiaistration
of an estate of a decedent,” ET § 2-102(a), andrafise has full
power to “properly administer[] justice within [Jtsassigned
sphere.” Radcliff v. Vance360 Md. 277, 286 (2000xee also
Allen v. Ritter 424 Md. 216, 230 (2011). To this end, the
orphans’ court “has the same legal and equitableep® to
effectuate its jurisdiction, punish contempts, asadry out its
orders, judgments, and decrees as a court of regibindgeneral
jurisdiction in equity.” ET § 2-103.

Register of Wills

The registers are also elected constitutional ef@and, like
most orphans’ court judges, serve four-year terid. IV, § 41.
The manner in which the registers serve and arepeosated,
however, differs from that which applies to the lmps’ courts.
Unlike the judges of most orphans’ courts, the styi is
statutorily required to “devote his full workingrte to the duties
of his office.” ET § 2-202. And the registers aw@ paid by the
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local jurisdictions in which they serve, but arstead paid “from
the fees and receipts of the office” or, if the ansufficient,
“from the taxes remitted to the Comptroller . .y.the register.”
ET 8§ 2-205(d), (e)see als®b8 Opinions of the Attorney General
96, 105 (1983) (describing the registers’ arrangenvath the
Comptroller to use the administrative infrastruetof the Central
Payroll Bureau to pay the salaries and expenséiseofegisters’
offices, with any excess reverting to the Genetaildj.

The registers’ functions as to the administratiénestates
also differ somewhat from those that the orphanstsgerform.
Whereas the orphans’ court oversgehcial probate, the register
of wills carries out th@dministrativeprobate of wills when none
of the circumstances requiring judicial probate present. ET
88 5-301 to 5-303. The register may admit a wallprobate,
appoint personal representatives, and otherwissutas due
execution of the will.” ET 88 5-302, 5-303. Thegister's
disposition of the estate is final unless a patitior judicial
administration is filed within 18 months of the teaof the
decedent. ET § 5-304. Because administrativegteoimakes up
the vast majority of the testamentary practice mitaryland,
we have previously described the register as themgry
supervising authority over the administration otaess.” 61
Opinions of the Attorney Gener@®3, 905 n.7 (1976).

Furthermore, the register's role is not limited tbe
administration of estates in the testamentary seii$e registers
are also the primary collectors of Maryland inkaarde taxes, ET
8§ 7-307(a), in which capacity they work closely twithe
Comptroller’s Office to ensure that tax receipte appropriately
tabulated, accounted for, and conveyed to the GéReind. See
ET 8§ 2-207;see generallyd9 Opinions of the Attorney General
520.

The register also serves as the clerk to the olwairt, ET
§ 2-208(e), “in which capacity he acts as any ottlerk of a
constitutionally created court in this State.” @®inions of the
Attorney Generalat 520. As clerk of the orphans’ court, the
register carries out a number of ministerial dutiéhe register
“shall make out and issue every summons, processgder of the
court,” ET § 2-208(e), attend meetings of the co&T § 2-
208(g), “make full and fair entries of court prodewys,”id., and
“keep a proper docket” of the orphans’ court praltegs “similar
in every respect to the dockets required to be ietbte offices of
the equity courts.” ET § 2-208(d).
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The register’s performance of his or her powers@urtes is
thus subject to supervision by two different canstonal bodies.
When acting as the clerk of the orphans’ court, régaster, “in
every respect, act[s] under the control and dioactif the court as
the clerk of a court of law acts under the diractd the court of
law.” ET § 2-208(e). And yet, while the registaust keep the
orphans’ court’s docket, the docket the regist&pkas subject to
“supervision, examination, and control as ordereyg the
Comptroller.” ET § 2-208(d). With respect to pmreel matters,
it is the Comptroller, not the orphans’ court, wtset[s] the
number and compensation of assistant clerks or teespu
employed by each register,” Md. Code Ann., State'G6SG")

8 4-108(a), and “approve[s]’ the register's appwoient of
deputies and clerls.ET § 2-208(b). And yet any vacancy in the
position of register is filled by the orphans’ chunot the
Comptroller. Art. IV, 8§ 41.

Anne Arundel County Dispute

The request for this opinion comes at the same thme a
dispute surrounding the termination of the formare€ Deputy of
the Register of Wills for Anne Arundel County isfalding in the
Maryland courts and various administrative tribgnalWe are
aware of the circumstances of that litigation aridreports of
conflicts between that county’s orphans’ court aedister of
wills related to the litigation. As we have done\pously, we
will regard such reports as “hypothetical situasidr9 Opinions
of the Attorney Generat 520, and will not address them further.

We must, however, frame the issues involved indispute
in order to ensure, in accordance with the longstanpolicy of

2 It is our understanding that the Comptroller's auity to
“approve[]” the appointment of deputies and cleskthin the register’'s
office is exercised to ensure that the registees faling authorized
positions, not to pass judgment on the qualificetiof individual
candidates. It is also our understanding thatGbmptroller does not
“control” the manner in which the registers dockwbbate cases.
Although we have not been apprised of the reasgontiadn Comptroller
has exercised his statutory authority in this leditmanner, we note
that doing so minimizes the risk that the Compérddl role would
intrude upon core judicial functions and thus offeconstitutional
principles of separation of powersSee Maryland Declaration of
Rights, Article 8;see also77 Opinions of the Attorney Generah?7,
166-67 (1992) (Secretary of Personnel “cannot eéseiteer authority to
determine which employees are eligible to recewertime in such a
way as to interfere with the core functions of finaicial or legislative
branches.”).
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this Office, that we do not issue an opinion on guagstion that is
the subject of current or imminent litigation. @t end, we note
that, on December 19, 2011, the terminated empldyjed a
complaint with the Secretary of the Department ofdget and
Management pursuant to the Maryland WhistleblowewL
applicable to Executive Branch employe&seMd. Code Ann.,
State Pers. & Pens. 88 5-301 to 5-314 (2009 Regl., \2012
Supp.). The Department referred the matter to Glilece of
Administrative Hearings (“OAH”), which, on July 2012, issued
a final administrative decision dismissing the ctangi on the
grounds that the employee was not an Executive dBran
employee and, thus, could not avail herself of pnecedures
available under the Maryland Whistleblower LaBee White v.
Register of WillsAnne Arundel CounfyDAH Docket No. SPMP-
AARW-80-12-090164 (July 2, 2012). On May 7, 201Be
Circuit Court for Anne Arundel County affirmed th@AH
decision. White v. Register of WilldNo. 02-C-12-171099 (Cir.
Ct. for Anne Arundel Cty., May 7, 2013). The cargibns we
reach here are not intended to bear on that itigat

Il
Analysis

A. Within Their Limited Jurisdiction Over the Admiistration
of Estates the Orphans’ Courts Have the Same Authority
and Control Over the Register Acting as the Clerk@ourt
that Any Court of Law Has Over the Clerk of Court.

An orphans’ court has only a *“special and limited
jurisdiction,” Crandall, 218 Md. at 600, and it “may not, under
pretext of incidental power or constructive auttygrexercise any
jurisdiction not expressly conferred.” ET 8§ 2-18J1( And yet,
within its limited jurisdiction, the orphans’ couhias the same
power to control and direct the register of willshow to carry
out the register’s responsibilities as clerk as eoyrt of general
jurisdiction has over the clerks who assist it:

[The register] shall make out and issue every
summons, process, or order of the court and,
in every respect, act under the control and
direction of the court as the clerk of a court
of law acts under the direction of the court of
law.
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ET § 2-208(e). This provision is substantivelyntieal to earlier
iterations that have been in place since 1798:

The register of wills in each county, already
or hereafter to be appointed agreeably to the
constitution, shall diligently attend each
meeting of the orphans court in his county . .
. and shall, in every respect, act under their
control and direction, as the clerk of a court
of law is under the direction of the said court
oflaw . . ..

1798 Md. Laws, ch. 101, subch. 15, &8¢ alsavid. Ann. Code
art. 93, 8 290 (1964 Repl. Vol.) (“Each registealsh. . in every
respect act under their control and direction ascterk of a court
of law is under the direction of such court of law .").

Based on this longstanding authority, as well &sdburts’
“visitorial powers” discussed below, we have presly advised
that the orphans’ court “has general power of stipen over the
register to the extent that he or she acts as detke orphans’
court or participates in the administration of astate.” 76
Opinions of the Attorney Generaddli2, 144 (1991). Although we
confirm that advice here, we caution that the exteh the
orphans’ court’'s “general power of supervision”dstermined
largely by the specific role in which the regisieacting. We do
not here attempt to describe the myriad ways inclwtgpecific
activities of the register may implicate the orpdiacourt’s
powers of supervision. Instead, we will discuss tlvo areas in
which you, and the Administrative Office of the Q@@ have
expressed particular interest, namely, the powesan orphans’
court has to (1) ensure that its orders and dewsave followed
by the register, and (2) review and approve perslodacisions
within the register’s office. Our analysis is stiwred accord-
ingly, focusing first on the orphans’ courts’ gealesupervision of
the registers, and how it has evolved, and thenwensg the
guestion whether that supervisory authority encEsps
personnel decisions within the register’s office.

1. Previous Attorney General Opinions Addressing the
Orphans’ Court’'s Authority Over the Register of
Wills

As noted above, this is not the first time thisi€dfhas been
asked to describe the relationship between theamigrcourt and
the register of wills. In 4@Dpinions of the Attorney Genera2o,
the Orphans’ Court for Montgomery County asked.o tthat
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extent is a Register of Wills subject to controdl @rection by the
Orphans’ Court of the county which he serves, wethard to the
duties incident to his position as Clerk of the ikaps’ Court?”
Id. Then-Attorney General Finan answered the quesiidh
respect to three “specific areas of controversg,’at 522, and
concluded that the court had the power to reqhia¢ the register
(1) not permit attorneys to “remove original recoffded in the
office of the Register from the premisesd.; (2) maintain a
written record of delinquencies in the filing of cacnts and
inventories by executors and administratadsat 523; and (3) be
“available to the court when summoned by it to agrswan
inquiry.” Id. The opinion noted that the court's exercise sf it
supervisory powers in these respects fell withie tiproper
performance” of the court’'s “duty of supervising pexlient
administration of estates.fd.

In 61 Opinions of the Attorney Gener8B3, then-Attorney
General Burch concluded that the orphans’ courtthaduthority
to approve or disapprove a register's appointmérttimself as
the appraiser of a probate estate under admin@irafThe
opinion reached that conclusion despite legislatxsions to the
Maryland testamentary law in 1969, which gave #wgister, and
not the orphans’ court, the “authority and resploitisy for the
appointment of appraisers” for probate assetkl. at 893.
“[Allthough the Register is vested with authorityer the
appointment of appraisers in the context of théate estate, the
Orphans’ Court can regulate the exercise of hisaity under its
visitorial powers over him as clerk of court whespecific
conduct allegedly offends ethical or legal prinelor is
otherwise alleged to be impropeld. at 900.

This Office also concluded that the orphans’ cdwatl the
authority to review the register’'s appointment amself as
appraiser “[e]Jven though the appraising of probassets is
generally regarded as required primarily for thialdsshment of
the value of property subject to inheritance taxe® collection
of which is overseen by the ComptrolleGee id.at 899. We
observed in this respect that “appraisals also haseged
significance in determining the allocable shareshef interested
persons in the distribution of a decedent’s estaliz.

Since, even under administrative probate, the
Orphans’ Court is the final authority in

passing administration accounts reflecting
distributions and disbursements, the appraisal
process could properly be viewed as
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constituting more than a mere step in the tax
collection process and the Register in
exercising his authority in connection with
the appointment of appraisers over probate
assets could properly be regarded as subject
to the “visitorial power of the judges of the
Orphans’ Court.”

Id. at 899-900see als®B7 Opinions of the Attorney General9,
320 (1952) (observing that the propriety of theisesy serving as
an appraiser for a fee was “a matter for deternonatot by the
Comptroller or by this office but by the Orphansoutt”). In
these and other respects, we have previously thescrihe
register of wills as “an adjunct” of the orphansiuct, with
respect to which “the Court may give approval @a@proval to
certain of the practices, just as other Courts pas#s practices in
the respective clerk’'s offices—which practices eiffethe
administration of justice in the Court.” 2@pinions of the
Attorney Generab64, 567 (1936). office.

2. The Orphans’ Court’'s “Visitorial Powers” and
Their Repeal in 1990

The conclusions we reached in these two prior opsiwere
based squarely on the fact that the orphans’ dwadt“visitorial
power” over the register of wills when the latteasvacting as a
clerk of court or otherwise participating in thenadistration of
probate. At the time we rendered these prior opisi Article 1V,
8 10—which applied to the registers through whahosv 8§ 2-
208(e) of the Estates and Trusts Artickeeformer Md. Ann.
Code art. 93, 8 290 (1957)—provided that the cleoksall
constitutionally-created courts “shall be subjexttiie visitorial
power of the Judges of their respective Courts, sl exercise
the same, from time to time, so as to insure thihftd
performance of the duties of said officers . . .Séction 10 also
provided that each court must make “rules and edguls as may
be necessary and proper for the government ofcaiikis, and for
the performance of the duties of their offices...”® See49

® The former text of Article IV, Section 10 providedfull:
The clerks of the several Courts, created, or
continued by this Constitution, shall have charge
and custody of the records and other papers, shall
perform all the duties, and be allowed the fees,
which appertain to their several offices, as the
same now are, or may hereafter be regulated by
Law. And the office and business of said clerks,
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Opinions of the Attorney Generak 521-22. As the Court of
Appeals stated iReter v. Prettyman

It is expressly stated that this visitorial power
is given for the purpose of securing the
faithful performance of duty. The law
Imposes certain duties on the clerks and
requires a bond from them for their faithful
performance. To more certainly insure the
proper discharge of their duties thus required
of them by the law, the Judges are, by the
Constitution, given power not only to
supervise them, but to prescribe regulations
and rules necessary to secure the prompt and
efficient discharge of their duties.

62 Md. 566, 575-76 (1884). The Court of Appeals observed in
Prettymanthat “[t]he object of the provision was clearlydoerce

in all their departments, shall be subject to the
visitorial power of the Judges of their respective
Courts, who shall exercise the same, from time to
time, so as to insure the faithful performance of
the duties of said officers; and it shall be th&ydu
of the Judges of said Courts respectively, to
make, from time to time, such rules and
regulations as may be necessary and proper for
the government of said clerks, and for the
performance of the duties of their offices, which
shall have the force of Law until repealed, or
modified by the General Assembly.

* Although “there may be degrees of visitatorial powe
Insurance Comm’r of Maryland v. Blue Shield of Mang, Inc., 295
Md. 496, 518 (1983)ee also Board of Educ. v. Heist882 Md. 140,
153 n.12 (2006) (observing that the terms “visalirand “visitatorial”
have been used interchangeably), the visitorial ggows generally
regarded as a broaal hocauthority to enter into the offices of another
entity, inspect its operations, and regulate ifaiedf. Historically, the
power of visitation arose most frequently in thentext of the
“sovereign’s right of visitation over corporatiohsyhich itself
“paralleled the right of the church to superviseinstitutions and the
right of the founder of a charitable institution tee that [his] property
[was] rightly employed.” Cuomo v. Clearing House Ass’h.L.C.,
557 U.S. 519, 525 (2009) (quoting 1 W. Blackstdbemmentaries on
the Laws of England 469 (1765)). “A visitor coultspect and control
the visited institution at will.” Id.; see also Black’s Law Dictionary
(5th ed. 1979) (defining “visitation” as “[ijnspeah; superintendence;
direction; regulation”).
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full compliance with all laws imposing duties upthre clerks,"id.
at 576, and, to that end, it was within the poweeach court to
determine “hJow the clerks were to perform their duties” and to
direct “[tlhe method of doing the work . . . Id. This Office has
previously opined that the court’'s Article IV, 8§ Misitorial
powers gave it “control over the day-to-day opematof the
clerks’ offices,” 58 Opinions of the Attorney Gener&9, 73
(1973), and “supervision, regulation, and directmnhow the
clerks are to perform their duties.” &®inions of the Attorney
Generalat 97. For example, we have previously concluithed
the courts’ control over the operations of the ldeencompassed
such things as setting the “working hours” of therlcs office.
58 Opinions of the Attorney General 73.

The Legislature amended Article IV, § 10 in 199€pealed
the court’s visitorial powers, and made other clesnthat limit
the control that circuit courts have over the cteikho serve
them. 1990 Md. Laws, ch. 62 (ratified by the votensNovember
6, 1990);cf. 82 Opinions of the Attorney Genera?5, 127 (1997)
(as a result of the 1990 amendments, “the Conistituto longer
could be said to create the post of deputy clerio @ubject it to a
measure of circuit court control. Rather, the oand of the
position were left to the General Assembly (by gt and the
Court of Appeals (by rule) to determine.”). AradV, § 10 now
reads:

(@)(1) The clerks of the Courts shall have
charge and custody of records and other
papers and shall perform all the duties which
appertain to their offices, as are regulated by
Law.

(2) The office and business of the clerks,
in all their departments, shall be subject to
and governed in accordance with rules
adopted by the Court of Appeals pursuant to
Section 18 of this article.

(b) The offices of the clerks shall be funded
through the State budget. All fees,

commissions, or other revenues established
by Law for these offices shall be State

revenues, unless provided otherwise by the
General Assembly.

The intermediate appellate court, writing in 198Bserved that,
“[a]ithough the Circuit Court, as a whole, once ladvisitorial’
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power over the clerk, that power is vested nowhi& Court of
Appeals . . . .” Home Indem. Co. v. Killign94 Md. App. 205,
222 (1992).

In addition to repealing the visitorial powers eaatiividual
court had over its clerk of court, the 1990 amembneepealed
each individual court's power to make rules andulatpns
applicable to the clerks of court. The circuit deuwere
previously empowered to make “such rules and réiguis as
may be necessary and proper for the governmeraidfGlerks,
and for the performance of the duties of theirceff.” Former
Art. 1V, 8 10 (1981 Repl. Vol., 1989 Cum. Supp.The 1990
amendments removed that authority and instead tp@v€ourt of
Appeals the authority to adopt generally applicalsldes
governing “[tlhe office and business of the clerks,all their
departments.” The Court of Appeals has done s tlawse rules
now govern the interaction between the courts hactcterks who
serve them.SeeRules 16-302 to 16-309.

At the same time the Court of Appeals promulgated
uniform rules applicable across the judiciaryepealed virtually
all of the local rules that had been adopted bycihguit courts.
SeeRule 1-102 (allowing the adoption of circuit anatdb rules
on only five topics); Rule 6-102 (“Except as othemsvprovided
in Rule 1-102, all circuit and local rules regubgtimatters in the
orphans’ courts or before the registers of wilks mpealed and no
circuit or local rules regulating such matters sbal adopted.”).
In this respect, too, the 1990 amendments refleeteshift of
control over the clerks, from the circuit court e Court of
Appeals and its Chief Judge, as “administrativedhed the court
system. Art. 1V, § 18(a), (b)(1).

The 1990 amendments altered the relationship betvilee
courts and their clerks in another way as well.ioPto 1990,
Article IV, 8§ 26 of the Maryland Constitution spécally gave
individual courts a significant role in the persehrdecisions
within the clerks’ offices:

The clerks shall appoint, subject to the
confirmation of the Judges of their respective
Courts, as many deputies under them, as the
Judges deem necessary, to perform, together
with themselves, the duties of the office, who
shall be removable by the Judges for
incompetency, or neglect of duty, and whose
compensation shall be determined by law.
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Former Art. 1V, 8 26 (1981 Repl. Vol.5ee59 Opinions of the
Attorney General84, 85 (1974) (observing that “the power of
removal is vested solely in the Judgesge also State use of
Smith v. Turnerl01 Md. 584, 590-91 (1905) (concluding that the
clerk cannot appoint a deputy clerk “without thepmval of the
Judge of his Court, nor can he retain him if foloydthe Judge to
be incompetent or negligent”). As a result of #1890 amend-
ments, however, Article IV, 8 26 now provides that]eputy
clerks and other employees of the office of thakclghall be
appointed and removed according to proceduresydeib”

As part of the statutory and constitutional changeescted in
1990, § 2-505(b) of the Courts Article was amentegrovide
that “[t]he procedure for appointment and removgbersonnel in
the clerk’s office shall be as provided by ruleo@dd by the
Court of Appeals” and that the Court would have daéhority to
determine by rule whether personnel in the cleokte are to be
within the State Personnel Management System, cubjethe
authority of the Secretary of Personnel, “or in thersonnel
system of the Judicial Branch.” Former CJP § 2(bp%1989
Repl. Vol.,, 1990 Supp.). The Court of Appeals elected to
establish its own personnel system and promulgaigdds
providing that the “standards and procedures fersilection and
appointment . . . promotion, reclassification, sfam, demotion,
suspension, discharge or other discipline” of derlffice
employees shall be developed by the State Courtiridirator,
subject to the approval of the Court of AppealauleRL6-301(d)
(formerly Rule 1212)see79 Opinions of the Attorney General
29, 29-30 (1994) (discussing the circumstancesosading the
promulgation of the rules governing the judiciargrgpnnel
system). With the adoption of the personnel systewher Rule
1212 and the procedures developed and adoptedgmirguthat
rule, the circuit court clerks’ offices became &abjto uniform
personnel procedures approved by the Court of Appezee79
Opinions of the Attorney Generat 29-30(observing that, as a
result of the 1990 amendments, “the offices andnegs of the
clerks, including the appointment and removal d@irttdeputies
and employees, became subject to rules adoptedeb€ourt of
Appeals”).

Because the employees of the circuit court cledtfices,
with one exception, are subject to the judiciargsrsonnel
system, if an employee of a clerk’s office fails perform
assigned duties satisfactorily, the employee maystidgect to
disciplinary action, but may no longer be removgcthe circuit
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court’ In this respect, the 1990 amendments regularthed
relationship between the courts and their clerk#) e terms of
engagement set, not by a discretionary, essentiatly hoc
regulation by the circuit courts, but by the CooftAppeals in
accordance with standards uniformly applicable s&rdhe
judiciary. Those standards are primarily set forth in threxes.
First, Article IV, 8§ 10, discussed above, provideat the clerks
“shall have charge and custody of records and gtheers and
shall perform all the duties which appertain tartlodfices, as are
regulated by Law.” Art. IV, 8 10(a)(1). Second2&01 of the
Courts Article elaborates on this constitutionalargje and
enumerates the clerk’s clerical duties. Thoseedugenerally
consist of record-keeping, Md. Code Ann., Cts. &.J&roc.
("CJIP”) § 2-201(a)(1)-(4), (9); issuance of ordemsd corres-
pondence, (a)(5)-(7); administering oaths, (a)é) performing
“any other duty required by law or rule,” (a)(11Finally, the
Title 16, Chapter 300 rules apply, providing furtigelidance on
how the clerks carry out their administrative respbilities and
providing more generally that the County Adminisitra Judge—
and not each individual circuit court judge—has ‘thapervision
of all judges, officers, and employees of the court” Rule 16-
101d.2(i). office.

3. The Orphans’ Court’'s Authority Over the Register
of Wills After 1990

Although the 1990 constitutional amendments appitethe
clerks and not the registers, 8§ 2-208(e) of thetEstand Trusts
Article essentially pegs the supervision of theigey to that of
the clerks, at least by analogy if not by operatioin law.
Accordingly, just as the circuit courts no longewva the broad,
discretionary “visitorial powers” over the clerksffices that they
once had, the orphans’ courts no longer have brisit powers”
over the registers. The Court of Appeals has filled the gap left

> The one exception is the chief deputy clerk, whaticmes to
serve at the pleasure of the clerk. Rule 16-3@)a&ée82 Opinions of
the Attorney Generaat 128 (describing the chief deputy clerk as a
“singular post”). However, as with the other employees of the cterk’
office, the deputy is no longer subject to remdmathe circuit court.

® The 1990 repeal of the circuit courts’ “visitorjabwers” over the
clerks renders obsolete the reasoning of our p8& inions relating
to the scope of the orphans’ courts’ authority abherregisters See82
Opinions of the Attorney Generat 125 (regarding whether a deputy
clerk of court may serve as member of the Genessdefbly and
overruling “[p]rior opinions of the Attorney Genéravhich were
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by the repeal of visitorial powers by promulgatnegulations that
govern the operations of the clerks’ offices, ltdtas not done so
with respect to the registers. The Title 6 Rulesegn matters in
the orphans’ courts and before the registers nglato the
settlement of decedents’ estates, and the TitBuBtitle 5 rules
govern appeals from the orphans’ courts, but bets sf rules
provide onIy limited guidance as to how the registearry out
their role/ SeeRule 6-108 (providing that the register may not
refuse to accept for filing any paper on the grothat it is not in
the form mandated by the Rules, so long as it hasecessary
certificate of service); Rule 7-505(f) (describitige duties of the
registers in transmitting the record on appeal).

The authorities that govern the clerks—Art. 1V, & LTJP
8§ 2-201, and the Title 16, Chapter 300 Rules—aredmectly
applicable to the registers. However, to the extbat those
authorities illustrate how a “clerk of a court ai acts under the
direction of the court of law,” we believe that yhdescribe the
manner in which the registers “act under the cdntod
direction” of the orphans’ court. ET § 2-208feWWe also believe

issued before voter approval in 1990 of changearticle 1V, § 26 of
the Constitution and which would mandate a contrasylt”).

" The Rules Committee, in its recently proposed remiof the
Title 16 rules, observed that, “[a]lthough propostde 16-101 refers
generally to the administrative duties of the Regss of Wills and the
chief judges of the Orphans’ Courts, the Rules Cdtem has not
attempted to define in any detail the administetigsponsibilities of
either. . . . Because the Orphans’ Courts arersst@ational part of the
Maryland Judiciary, it may be advisable at somenpfor the Court to

consider exercising some greater administrativersigion over them

. ...7 178th Report Standing Committee on Rué<ractice and
Procedure Part I, at 4-5 (April 29, 2013).

8 \We believe the phrase “in every respect” within-80B(e) is best
interpreted as meaning that the register, whem@as clerk of the
orphans’ court, is considered “in every respectbéoacting in the same
capacity as the clerk of a court of general juggdn. That does not
mean, however, that each and every rule applidaltlee clerks applies
with equal force to the registers. After all, statute itself identifies at
least one specific duty—maintenance of a dockett+-tha register
performs under the “supervision, examination, awoatol” of the
Comptroller and not the Chief Judge of the CourAppeals, as Rule
16-305 would provide for circuit court clerk&eeET 8§ 2-208(d). The
rules applicable to clerks conflict with statutgegovisions applicable
to the registers in other respects as wé&llompareRule 16-301d.(3)
(appointments of new employees within clerk’s adfiare made in
accordance with standards established by Statet @alministrator)
with ET § 2-208(b) (appointments of deputy registers @ecks must
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that the Court of Appeals, as it has done for timeutt court
clerks, has the authority under Article IV, § 18(@) adopt
additional rules that would govern specifically thetions of the
registers of wills that are undertaken in the ceursf
administering estates in the orphans’ couseeArt. IV, § 18(a)
(Court of Appeals has authority to “adopt rules aedulations
concerning . . . the administration of the appelleburts and in
the other courts of this State”). After 1990, thédme Court of
Appeals ultimately has the power to determine hlogvregisters
perform their duties related to the administratadrestates. Cf.
Prettyman 62 Md. at 575-76 (describing pre-1990 visitorial
powers); 68pinions of the Attorney General 97 (samej.

Although an orphans’ court no longer has the brosidorial
powers it once had over the register who actssaslatrk, it still
has “the same legal and equitable powers to efigetuts
jurisdiction, punish contempts, and carry out itsdeus,
judgments, and decrees as a court of record withergé
jurisdiction in equity.” ET 8§ 2-103. Within itsinhited
jurisdiction, “it is, by the law, clothed with extsive powers, and
charged with the performance of very important ekiin regard
to the administration of the personal estate okdsed persons.”
Jones 41 Md. at 361. While the orphans’ courts may not
“exercise anyurisdiction not expressly conferred,” ET 8§ 2-102(a)
(emphasis added),Crandall, 218 Md. at 600, they are
“empowered to decide such matters as are necgssuauitlent to
the exercise of thpowersexpressly granted themRadcliff, 360

be approved by the Comptroller). Finally, the @af Appeals has
promulgated some rules that are specifically applie to the registers.
Seee.g, Rule 6-108. We believe, however, that, in aatian that is
not governed by a statutory provision or rule sj@¢o the registers,
the rules applicable to the clerks would govern tlegisters’
performance of their clerical duties.

® The rulemaking power of the Court of Appeals wontat reach
the manner in which the registers carry out thesponsibilities as the
collectors of inheritance taxe€f. 61 Opinions of the Attorney General
at 899-900 (suggesting by negative implication @wataction by the
register that constitutes “a mere step in the takection process”
would not be subject to the orphans’ court’s owgi Although the
Comptroller does not administer the inheritance tdg. Code Ann.,
Tax-Gen (“TG”) 8 2-102, he oversees the registamailection of
inheritance taxes through a number of statutoryipians. Seeg e.g,
TG 88 2-701 (“The Comptroller shall distribute theheritance tax
revenue to the General Fund of the State.”), 74218¢roviding for
Comptroller's approval of an alternative schedute payment of
inheritance tax); 7-231 to 7-234 (requiring registereport inheritance
tax receipts to the Comptroller on a monthly basis)
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Md. at 286 (quotingState v. Talboft148 Md. 70, 79 (1925)
(emphasis added)). As we have previously obsemedcourt’s

power of contempt “is the ordinary means by whiolrts secure
compliance with their orders.” 8Opinions of the Attorney
Generall105, 113 n.7 (1999). The guestion here is thengxte

which that power may be exercised to compel thesteqgto carry

out the orphans’ court’s orders. We think thatdy, although

within certain limits we describe below.

The judicial power of contempt is rooted in pre-@oal
English law and has been an inherent power of Mayicourts
since IndependenceSee State v. Roll and Schdb7 Md. 714,
716-17, 726-27 (1973). The power of contempt otflethe
recognition that it “is essential to the integrégd independence
of judicial tribunals that they should have the powo enforce
their own judgment as to what conduct is incompeatibith the
proper and orderly course of their procedur&X Parte Sturm
152 Md. 114, 121 (1927). Although currently coglifiin § 1-202
of the Courts Article—"A court may exercise the movio punish
for contempt of court or to compel compliance withcommands
in the manner prescribed by Title 15, Chapter 200the
Maryland Rules”—the power of contempt is a “commiam
power possessed, independently of statute, by ouwrts of
constitutional origin.” Sturm 152 Md. at 120see also Pearson v.
State 28 Md. App. 464, 480 (1975) (“It is manifest th@burts
Art. 8 1-202(a) merely recognizes the inherent pos¥e court to
punish for contempt and to compel compliance wits |
commands.”); 5A Md. Law EncyclGontempt§ 15 (2001).

A handful of Maryland court decisions reflect tloaphans’
courts have exercised their contempt pow&seAttorney Griev.
Comm’n v. Kendrick 403 Md. 489 (2008)Attorney Griev.
Comm’n. v. Maranp306 Md. 792 (1986)Shapiro v. Ryan233
Md. 82 (1963). However, neither this Office nolyavdaryland
appellate court has ever had occasion to addresonphans’
court’'s power to hold aegisterin contempt. The reported cases,
and our understanding of the practice of the orphaourts,
suggest that the court’s contempt power has toawitly been
used to compel practitioners, administrators, andrgjans to
comply with the court’s rules.Seeg e.g, Kendrick 403 Md. at
496-97 (noting that attorney had been held in aaopte by
orphans’ court for failure to turn over estate #&ss® the
successor personal representativelarano, 306 Md. at 796
(noting that attorney had been held in contempbiphans’ court
for failure to produce records when serving as qeab
representative)Shapirq 233 Md. at 90 (overturning finding of
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contempt on the grounds that the equity court, aontl the

orphans’ court, had obtained jurisdiction over dlaeninistrator of
the estate at the time the contempt occurred) cddyrast, we are
not aware of a single instance in which a Marylawghans’

court, or a court of general jurisdiction, has heeletgister or clerk
of court in contempt.

That said, we believe that a court of general glicison
could lawfully hold the clerk of court in contemiptthe unlikely
event that the clerk refuses to carry out a vatidrcorder. See
15A Am. Jur. 2dClerks of Court8 43 (observing that “[a] clerk
who fails to obey an order of the court may be tguibf
contempt,” and citing cases) (2011); 21 C.X®urts § 339
(2006) (“As an officer of the court, a clerk of ¢bis generally
subject to the court’s control and direction inthihgs necessary
to proper administration of the law during its selss. If the
clerk fails to obey an order of the court, he a& simy be guilty of
contempt.”). Although there are few reported cases the past
200 years in which a clerk of court has been hel@¢antempt,
those cases uniformly accept the proposition tha&t ¢ourt’s
power of contempt may be exercised against a gik disobeys
a valid order of court.See e.g, In re Lineweaver343 S.W.3d
401 (Tenn. Ct. App. 2010) (upholding authority o¥gnile court
to hold elected clerk in contempt for failing toopuce files of
inactive cases)Ex parte Hughes759 S.W.2d 118 (Tex. 1988)
(upholding contempt finding when clerk refused tailndocket to
attorneys with cases pending before the co@mygh v. Savings
and Profit Sharing Pension Fund05 So.2d 322 (Fla. App. 1967)
(upholding contempt when clerk, in dereliction af tduties,
failed to transmit notice of appeal and record @art); State ex
rel. Caldwell v. CockrelJl 217 S.W. 524, 529 (Mo. 1919)
(upholding contempt finding for clerk’s refusal tomply with
court order requiring the use of certain forms abderving that
“[c]ourts of record of general jurisdiction alwalgave had power
to punish as for contempt, their officers, inclugliolerks, for
disobeying a judicial order, or otherwise obstngti the
administration of justice, or offending the dignay the court”);
Kruegel v. Williams153 S.W. 903, 903-04 (Tex. Civ. App. 1913)
(upholding contempt finding where clerk failed $sue execution
on money judgment, observing, “It is [a] well-settlprinciple of
law that courts have the power to enforce the perdoce of its
orders and decrees through the officers of thetcypucf. Hall v.
Pippin, 2001 Tenn. App. LEXIS 124 (Tenn. Ct. App. 2001)
(denying motion to hold clerk in contempt for fadi to file
exhibits because court no longer had jurisdictiverahe matter);
Crooks v. Maynard 732 P.2d 281, 287-88 (ldaho 1987)
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(declining to address appeal of order in whichraistourt held
clerk in contempt for appointing a deputy clerk homt that
court’s approval; also declining to issue writ alpbition to
block the lower court from requiring the reassignimeof
personnel to assist in the court’s functions).

Although an orphans’ court has “the same legal and
equitable powers to effectuate its jurisdictionnigh contempts,
and carry out its orders, judgments, and decreea esurt of
record with general jurisdiction in equity,” ET &1P3, the
court’s power of contempt is necessarily restrididhe court’s
limited jurisdiction “in regard to the administrati of the
personal estate of deceased persodsries 41 Md. at 361. The
orphans’ court’s power of contempt, however, thecady could
be applied to the action or inaction of a registedertaken in the
register’s capacity as clerk of court. When actmthat capacity,
the register is performing a ministerial duty assted with the
court’s jurisdiction—things like filing, issuancef summons,
process, and orders of the court. ET § 2-208. n\fle¥forming
these functions, the register, like a clerk,

“acts only as a ministerial officer of the
Court.” Corey v. Carback201 Md. 389,
402, 94 A.2d 629 (1953). The law requires
the clerk, when requested in writing to do so,
to “record any paper filed with his office and
required by law to be recorded . . ..” Md.
Ann. Code Cts. & Jud. Proc. art., § 2-
201(a)(3). Thus, as stated McCray v.
Maryland 456 F.2d 1, 4 (4th Cir. 1972),
“[c]lerical duties are generally classified as
ministerial . . . and the act of filing papers
with the court is as ministerial and inflexibly
mandatory as any of the clerk’'s respon-
sibilities.” Except as otherwise expressly
provided by law, therefore, the clerk has no
discretion in the matter and no right to make
a judicial determination of whether the paper
complies with the Rules or ought to be filed.

Director of Finance v. Harris90 Md. App. 506, 513 (19929;
see alsal9 Opinions of the Attorney General 522-23 (register’s

9 The Court of Special Appeals noted one exceptionthe
requirement that the clerk accept all filings sutbed to him: Rule 1-
323, which directs the clerk not to accept a papat lacks an
admission or waiver of service or a certificate wimg the date and
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ministerial duties include maintenance of courtords and
making himself “available to the court when sumniby it to

answer an inquiry”); 6 Dpinions of the Attorney Generat 905

n.7 (“[W]e think the Register has no authority tefuse to
properly process a paper which is directed to tbartcand
presented to him for filing.”). We believe the cta contempt
powers reach those ministerial activities thatrégaster performs
In his or her capacity as the clerk of court.

The orphans’ court’'s power of contempt, howeveruldo
not reach actions the register takes as the primalgctor of
Maryland inheritance taxes.See6 Opinions of the Attorney
General427, 428 (1921) (observing that the register “astthe
agent of the State for the collection of the celat inheritance
tax”); 49 Opinions of the Attorney Generat 520. The register
assesses and collects the inheritance tax dueastate, TG 88 7-
214, 7-215, and is empowered to make determinatisri® what
property is included within the taxable estat&ee Siegel v.
Comptroller, 186 Md. App. 411, 414 (2009) (upholding Tax
Court decision concluding that register properlyedained that
inter vivosgifts were “in contemplation of death” and thubjsat
to inheritance tax);see also supran.10 (discussing the
Comptroller's oversight of register’s collection afheritance
taxes). The orphans’ court, by contrast, has pors&aow taxes
are collected:

The scrutiny and approval of the Orphans’
Court provided for by the Code as to claims
made against estates of deceased persons are
safeguards applicable and appropriate to
claims essentially of a private nature, arising
from individual transactions, and of which an
administrator cannot be presumed to have
knowledge. The merits or validity of private
demands may well be inquirable into by the
Orphans’ Court, and its sanction of their
amount be given or withheld as seems
proper; but the exercise of such a supervision
over claims for taxes, which are established
by officers specially authorized to impose
and collect them, would constitute the

manner of serviceDirector of Finance 90 Md. App. at 513. Although
Title 1 of the Maryland Rules does not apply to tlphans’ court or
the registers, Rule 1-101(a), Rule 6-108(b) is wutiely equivalent
to Rule 1-323 and does apply.



Gen. 23 43

Orphans’ Court a tribunal to review the

action of those conducting the Revenue
Department of the State. The acts of such
officers cannot depend upon the approval of
the Orphans’ Court for their validity, but

derive their force as proceedings of
functionaries clothed with public authority

and responsibility for the discharge of their
special duties. To devolve on the Orphans’
Court the allowance and rejection of such
claims would open for their determination the
liability of the property assessed, the
correctness of the rate and amount of
taxation, and all kindred questions.

Bonaparte v. State63 Md. 465, 471 (1885)kf. 58 Opinions of
the Attorney Generadt 73-74 (concluding that “the Comptroller
has authority over the offices of the Clerks of @om those
matters related to revenue.g, collection of fees and taxes and
payment of salaries and expenses,” but has no raoover the
day-to-day operation of the Clerks’ offices”). Bese the
orphans’ court has no oversight role to play wilspect to tax
collection, it may not exercise the power of coméno compel
the register to direct her tax collecting duties.

What is less clear is whether the orphans’ coury dieect
the manner in which the register manages the adtrative
probate process. Although the orphans’ courts alv@ower to
“properly administer[] justice within their assighesphere,”
Radcliff 360 Md. at 286, they may not act outside thaesplor
enlarge it. ET § 2-102(a) (orphans’ court may ‘fedtercise any
jurisdiction not expressly conferred”). The relati“spheres” of
the orphans’ court and register were adjusted B919hen the
General Assembly revised the testamentary procaduase effort
to “simplify the administration of estates” andnalnate “archaic,
often meaninglessprovisions of testamentary law, 1969 Md.
Laws, ch. 3 (codified at ET § 1-105(a)), which leaxtreted over
the almost two hundred years since Maryland testéamng law
was codified in 1798Seel798 Md. Laws, ch. 10kee generally
Shale D. Stiller and Roger D. Reddetatutory Reform in the
Administration of Estates of Maryland Deceden#inors and
Incompetents29 Md. L. Rev. 85 (1969).

The 1969 amendments were the result of a four-s@aew
process. In 1965, the General Assembly adopted Baisolution
No. 23, which called upon the Governor to appoicbamission
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that would submit a proposal for recodifying andvisang
Maryland's testamentary laws. In that same yeaoye@or
Tawes appointed the Governor's Commission to Revaw
Revise the Testamentary Law of Maryland, commomigvin as
the “Henderson Commission” after its Chairman, MAff L.
Henderson, the former Chief Judge of the Court ppeals. See
Elder v. Smith412 Md. 288, 301 n.11 (2010) (describing origin
of commission). The Henderson Commission issuecteth
reports, the second of which, issued on Decemb®9@&3, is most
relevant heré! SeeSecond Report of Governor's Commission to
Review and Revise the Testamentary Law of Marylakdicle
93, Decedents’ Estates (1968) (“Second Hendersonn@ission
Report”). In its second report, the commission posed a
“comprehensive restatement” of Maryland testamegritaw, id. at

I, which was ultimately introduced as an Adminisba measure
and adopted by the Legislature with amendmentsillerSand
Redden, 29 Md. L. Rev. at 87-88 (describing histay
commission and subsequent legislatisge also Piper Rudnick
LLP v. Hartz 386 Md. 201, 222-23 (2005) (providing a histofy o
the 1969 changesizenesis Health Ventures v. Muller24 Md.
App. 671, 675 n.2 (1999) (same).

The Henderson Commission, believing that its mandiad
not give it the authority to make major changesthe basic
testamentary system, took no position on such ssasethe “use
of lay judges,” “the operation of the Registersficéds on a fee
basis,” and the *“utilization of the Registers as tallectors.”
Second Henderson Commission Report at i, 14. &bsslation
that followed thus is reported to have effected]d[rmajor
changes.” Stiller and Redden, 29 Md. L. Rev. at @6nesis
Health Ventures124 Md. App. at 675 n.2 (“The procedures and
powers of the Orphans’ Courts . . . underwent mahialnange.”).
What did change, however, is the relative roleshef orphans’
courts and registers within the system.

Most relevant to our current analysis, the 1969slaton
codified the current “administrative” probate preseand gave to
the register the power to appoint personal reptafieas
administratively without court approval, whether apot the
orphans’ court was currently in sessioBeeET § 5-301; Stiller

1 The commission’s first report was issued in 1966 aelated
solely to the Maryland system of “death taxes.” eTthird report,
issued in 1970, related to the method of compemgapersonal
representatives who administer the estates of @éeted SeeThird
Report of Governor's Commission to Review and Revithe
Testamentary Law of Maryland at 1 (1970).
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and Redden, 29 Md. L. Rev. at 100-01. Under p@&918aw, the
register could grant letters of administration omgen the
orphans’ court was not sittingeeMd. Ann. Code art. 93, § 297
(1964 Repl. Vol.), which had “led to a widespreaaqtice of
purposely offering wills for probate during thoseuhs when the
Orphans’ Courts [we]re not in session.” StilledaRedden, 29
Md. L. Rev. at 100. Thus, while the terms “adnirgisve” and
“judicial” probate generally “reflect[ed] traditiah practices,’id.
at 100, the formalization of administrative probatas “in effect
a withdrawal of jurisdiction from the [orphans’]wd.” Schaefer
v. Heaphy 45 Md. App. 144, 151 (1980). The Henderson
Commission itself identified the establishment dimgnistrative
probate as one of the two instances in which thelynenacted
statute was “intend[ed] to change the existing pswef the
Court. . . .” Second Henderson Commission Repbi5asee
also Schaefed5 Md. App. at 151 (same).

The Henderson Commission believed that the codifinaof
administrative probate would, “by raising the imjamce and
dignity of the office of the Register of Wills to guasi-judicial
status, expedite and simplify the administration estates.”
Second Henderson Commission Report at 14. It is ou
understanding that the vast majority of estatesnake probated
through the administrative system, for which reasem have
previously described the registers as themary supervising
authority over the administration of estates.” @inions of the
Attorney Generalat 905 n.7;see Allan J. Gibber,Gibber on
Estate Administration 8 2.26 (5th ed., 2011 supp.)
(“Administrative probate is within the exclusiverigdiction of
the register of wills. . . .”). With the assignmer a greater role
to the registers within the realm of administratprebate came a
concomitant reduction of the orphans’ court’s relghin that
realm, and, likely, some limitation on the orphaosurt’s power
of contempt with regard to that function of theistgrs.

This is not to say that the orphans’ courts haveaie to
play within administrative probate. As we have viwasly
observed, “the distinction between administratived gudicial
probate exists only with respect to the procedareappointment
and qualification of the personal representativéOnce the
appointment process has been completed, there diff@oence
thereafter in probate procedure.” ®pinions of the Attorney
General 566 (1972). Thus, even when the register opeas th
estate and appoints the personal representatigesailnt reviews
and approves periodic accountings, Rule 6-417(ejj may
institute judicial probate if the petition for admstrative probate
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“is materially incomplete or incorrect in any respé ET 8§ 5-
402(c), or if, upon request for an interested per#oe court finds
that there was “fraud, material mistake, or suldgthinregularity
in the prior probate proceeding.” ET 8 5-304(b)&e alsbl
Opinions of the Attorney Generat 899 (observing that, “even
under administrative probate, the Orphans’ Courthis final
authority in passing administration accounts reitec distri-
butions and disbursements”)The Court of Appeals has also
“long recognized the power of the Orphans’ Coudscorrect
errors,” for example, to revoke letters of admmaigson, abrogate
and modify orders, re-open the administration oestate, refund
money to the estate, or reduce the amount of a cssion.
Radcliff 360 Md. at 287-88. Thus, even though the General
Assembly granted the register arguably “exclusigathority to
initiate administrative probate, the orphans’ cotgtains the
authority to determine how the estate ultimatelgdministered.

Whether a particular action of the register fallshm the
orphans’ court’s sphere of authority, and thus piddy would
be subject to the orphans’ court's power of contemp
necessarily a fact-dependent determination thatavenot make
within the context of this opinion. We note, howegvthat the
orphans’ court has other ways to effectuate itsistmts—
approval of accountings, instituting judicial predacorrecting
errors—that are better suited to the statutory mehthan holding
the register in contempt. That scheme, particylafter the 1969
amendments, envisions that the orphans’ courtstladegisters
would collaborate in the administration of estatest that one
would dictate to the other.

In addition to the limitations discussed abodtvepther
considerations similarly caution against holding tlegister—a

12 There are, of course, generally applicable lintasi on the
exercise of the power of contempt that would applythe orphans’
courts to the same extent that they apply to cowoitsgeneral
jurisdiction. Title 15, Chapter 200 of the MarytaRules, for example,
restricts the manner in which the power of contempy be exercised.
Generally speaking, the court must issue a showecauder that is
“reasonably definite, certain, and specific so thia¢ party may
understand precisely what conduct the order reguir®A Maryland
Law Encycl.,Contempt8 12 (2001). And as several Maryland cases
have made clear, an adjudication of contempt will be sustained
when the court order is “void for lack of jurisdant of the court to pass
the order. . . .” See e.g, Shapirg 233 Md. at 86-87. In such
circumstances, the finding of contempt will be auered on appeal,
id., or may be preemptively challenged through thediof a writ of
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constitutionally-created, elected officer—in congm For
example, we have previously observed that the textgsclerical
obligations to the orphans’ court may not be camestr or
enforced in a manner that would disrupt the magmofunctions
of the position. See e.g, 49 Opinions of the Attorney Generat
523 (concluding that, due to the register’s otlemponsibilities,
the register need not be physically present duaihgneetings of
the orphans’ court). Given the considerable oyetlaat may
occur between the register's tax-collection and atest
responsibilities see 58 Opinions of the Attorney Generat 73,
the court must exercise great care to ensure thatndication of
its jurisdiction does not have collateral consegesnfor the
public fisc.

With these principles in mind, we have previoustiviaed
that disputes between competing constitutional cef§8 are
“perhaps most appropriately worked out among thréigga” 69
Opinions of the Attorney Gener&ll n.1 (1984) (addressing the
Comptroller’s refusal to authorize funding for dgpalerks that
the court ordered the clerk to hire). We repeat #dvice here
and echo the admonition of the Florida District @af Appeal,
when faced with a dispute between a judge and therkresulted
in a finding of contempt:

Although unnecessary to this opinion and
unsolicited by the parties, we feel compelled
to make the following observation. Because
our judicial system is under constant assault
from many sources and for many reasons,
some valid, some invalid; and because
actions such as this one heap further criticism
upon our judicial system, however good the
intention of the parties, we suggest that the
parties here, as well as those finding
themselves in similar situations, hereafter
strive to work out internal disputes with this

prohibition in the circuit court. See Green v. Nassi#01 Md. 649
(2007) (dismissing as moot appeal from writ of pbdion issued to
orphans’ court to block hearing to remove a persogresentative).
Finally, the Court of Special Appeals has stateat tfhe power of
contempt must be used, not to “protect the persmoaghe judge from
real or imagined injury to his pride or dignity,tlto assure the proper
conduct of the orderly administration of justiceeowhich the judge
has been designated to presiddhomas v. Stafe21 Md. App. 572,
578 (1974);see also Roll and Schplt67 Md. at 732 (abuses of the
power “must be guarded against”).
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thought in mind—will the action | take be
beneficial to the efficient and economical
administration of justice; will it help build a
better judicial system.

Corbin v. Slaughter324 So.2d 203, 204 (Fla. Dist. Ct. App.
1975) (reversing issuance of writ of prohibitiorodking county
judge’s show cause order to hold clerk in contefoptefusing to
provide the judge with the names of the deputykslassigned to
him within a specified time).

In sum, orphans’ courts, like circuit courts, mdfeetuate
their jurisdiction, enforce their orders, and ptint®ntempts. As
to the register, however, the contempt power igdichby the fact
that not all of the register’s functions fall withithe orphans’
court’s limited jurisdiction. The court’s power &so limited by
the extraordinary nature of contempt, which is B¥ed
particularly extraordinary in light of the othemmedies available
to an orphans’ court.

B. The Orphans’ Courts Do Not Have the Authority to
Appoint, Discipline, or Terminate Employees Withithe
Office of the Register.

Although neither this Office, nor any Maryland chunas
had occasion to address the orphans’ court’'s mlpersonnel
matters within the register’'s office, we concludmattit has no
such role to play. Section 2-208(b) of the Estard Trusts
Article explicitly places the power to approve thegister's
appointments in the Comptroller, not the orphawsirt

[The register] shall appoint deputies and
clerks required for the efficient operation of
his office. Appointments and compensation
of deputies and clerks shall be approved by
the Comptroller. When qualified, every
deputy shall have the power and authority to
act in the place of the register and every act
performed by a deputy shall have the force
and effect as if performed by the register.

See alsdSG § 4-108(a) (“The Comptroller shall set the numbe
and compensation of assistant clerks or deputiesloged by
each register of wills.”). Former Article 93, 8§@8imilarly gave
the Comptroller a role to play with respect to persel decisions
within the register’s office:
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The Comptroller shall, from time to time,
limit and fix the number and compensation of
assistant clerks or deputies to be employed
by any such register, and . . . such registers of
wills are hereby authorized to appoint such
assistant clerks and deputies. . . . .

Md. Ann. Code art. 93, § 306 (1964 Repl. Vol.). itNer
provision provides any role for the orphans’ coumt the
appointment or approval of deputy registers antkslelnasmuch
as the court “may not, under pretext of inciderpalwer or
constructive authority, exercise any jurisdictiont rexpressly
conferred,” ET 8§ 2-102(a), we conclude that thehans’ court
has no direct role in the hiring of employees witthe office of
the register of wills.

Nor does the orphans’ court’s “control and directi@ver
the register of wills, provided for at § 2-208(é)tloe Estates and
Trusts Article, extend to the appointment or temtion of staff
within the register’'s office. As discussed abotlee orphans’
court’s “control and direction” over the registerlimited to the
register’'s performance of the ministerial duties thegister
performs in her capacity as clerk of the orphaosirt Personnel
decisions are neither ministerial nor judicial, buécutive.Boyer
v. Thurston 247 Md. 279, 295 (1967) (“It seems clear that the
appointment of a clerk is not judicial businesshe ordinary use
of those words, but is in the nature of an exeeutigt . . . .”).
Thus, although the orphans’ court has the powéilta vacancy
in the position of register of wills, it has no pemto do so with
respect to the “deputies and clerks required fa #fficient
operation of” the office of the register of willSET § 2-208(b).

11
Conclusion

In summary, it is our opinion that the orphans’ tethave
no role in either the appointment or terminationstdff in the
registers’ offices. The Legislature has given ribgisters control
over those decisions, subject to the authorityhef@omptroller to
approve appointments. The orphans’ court, as & odispecial
limited jurisdiction, possesses only those powetatusorily
granted to it or necessarily incident thereto, altdsuch powers
are limited to effectuating the orderly and expeds settlement
of estates. Those statutory and inherent powersotioclude the
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power to control the appointment and terminatiopefsonnel in
the office of the register.

With regard to the orphans’ court’s authority tcere that
its orders and decisions are followed by the regist wills, we
conclude that disputes between the orphans’ coantd the
registers are best resolved internally. Failinaf tive believe the
orphans’ court has the same power of contemptdheburt of
general jurisdiction has and, theoretically, thahay exercise that
power against the register. The power may be usedgver,
only to direct the register's performance of claticuties in
connection with the administration of estates; iaymot be
exercised with respect to the other functions dugsters perform.
But given the unseemliness of one constitutionaficerf
sanctioning another, we reiterate that any contsies that may
arise between the two officers would be betterluesbinternally,
either through professional cooperation or throughe
intercession of the Chief Judge of the Court of égip.
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